found that Monterey, like Looking Glass, was not the employer of Mr. Ross
and none of their actions directly affected his employment or pay.  He
concluded that Monterey and Looking Glass had not discriminated against
Mr. Ross, and at page 77 of his reported decision, 1 FMSHRC 77, April 1979,
Judge Michels stated "There was no direct employment connection with
respect to either party named in this charge," Therefore, it seems clear
to me that Judge Michels1 conclusion of "no employment connection" was
clearly limited to the one charge of alleged harrassment lodged against
Looking Glass and Monterey.

The second alleged act of discrimination in Ross concerned a letter
delivered to Mr. Ross on November 30, 1977, by his employer McNally.
The letter was the result of information which came to the attention of
McNally that Mr. Ross was inspecting areas other than where McNally
employees were working.  These areas included Monterey's underground
mine, as well as the Looking Glass areas which prompted the aforementioned
charge of harrassment.  The McNally letter advised Mr. Ross that unless
ne limited his duties as committeeman to the McNally work site, he would
be suspended, subject to discharge.  The entire text of the letter is
set out in Judge Michels' decision, and is as follows:

This is to advise you that your duties as
Project Union Health and Safety Committeeman are
limited exclusively to McNally Operations at the
Monterey Coal Mine #2.

In the event of your violating the above, you
will be suspended-Subject to discharge.

With regard to the letter incident, Judge Michels concluded that
since Mr. Ross was singled out to receive the letter, while other committeeman
in approximately similar circumstances were not, he was discriminated
against within the meaning of the Ait. However, in addressing the question
of whether the discrimination was motivated by or in retaliation for
the reporting of alleged safety dangers or violations, Judge Michels
observed that the letter was directed to Mr. Ross's safety inspections
outside of McNally's area of operations, and that it did not limit inspections
otherwise.  Considering the 1974 Contract which governed McNally's
relationship with its employees, Judge Michels ruled that limiting
Mr, Ross1 activities as a committeeman to inspections on the McNally
site was not unreasonable and that the motive for the letter was to
prevent Mr, Ross from inspecting off the McNally site, not to punish him
for reporting asserted dangers or violations.  Recognizing the fact that
an employer may reasonably control the activities-of its work force,
Judge Michels concluded that Mr. Ross was disciplined for unauthorized
activity, and that the letter presented to him was to prevent him from
engaging in activity reasonably perceived by management to be unauthorized
and was not in retaliation for reporting safety complaints.  After finding
no violation of the Act on the part of McNally, Judge Michels dismissed the
case.

1333he UMWA local union, and Mr. Ross was selected by
